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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
)
Plaintiff-Respondent,
)
V.
)
)
)
)
)
BRANDON ALLEN GARNER,
)
)
)
Defendant-Appellant.
_ _ _ _ _ _ _ _ _ _)

NOS. 46877-2019, 46878-2019, 46879-2019
& 46880-2019
BONNEVILLE COUNTY
NOS. CR-2013-537, CR-2016-222,
CR-2016-11538 & CR-2018-5764
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Brandon Allen Gamer appeals from the district court's order revoking his probation and
his Judgment of Conviction following his plea of guilty to felony escape. 1

On appeal,

Mr. Gamer asserts that the district court erred in revoking his probation and in imposing a
sentence of three years indeterminate, to be served consecutive to all previously imposed
sentences, upon his plea of guilty to felony escape.

1

The instant appeal consists of four separate appeals, consolidated under S.C. Docket No.
46877-2019. (R., p.35.) (Order Consolidating S.C. Docket Nos. 46877-2019, 46878-2019,
46879-2019, and 46880-2019) For ease of reference, undersigned counsel will include the S.C.
Docket No. for the appellate record of the cited appeal.

1

Statement of the Facts & Course of Proceedings
In February of 2019, Mr. Gamer was charged with possession of marijuana with the
intent to deliver. (R.46877, pp.36-37, 47-48.) Mr. Gamer entered into a binding plea agreement
wherein he agreed to enter a guilty plea to possession of a controlled substance with the intent to
deliver and the State agreed to recommend that Mr. Gamer be placed on probation for three
years. (R.46877, pp.83-85.) An accompanying misdemeanor was also dismissed as part of the
plea agreement. (R.46877, pp.83-85.) The district court imposed a unified sentence of five
years, with two years fixed, upon Mr. Gamer, and placed him on probation for three years.
(R.46877, pp.91-92, 94-98.) In June of 2016, Mr. Gamer pied guilty to felony possession of
marijuana and admitted to violating the terms of his probation. (R.46877, pp.118-119; R.46878,
pp.54-57.) The district court imposed a unified sentence of five years, with 2 years fixed, upon
Mr. Gamer's plea of guilty to possession of marijuana, and placed Mr. Gamer on probation for
five years.

(R.46878, pp.73-77.)

In S.C. Docket No. 46877, the district court extended

Mr. Gamer's probation to August of 2020. (R.46877, pp.118-120.)
In November of 2016, Mr. Gamer was charged by Information, with felony domestic
violence and misdemeanor destruction of a telecommunication line. (R.46879, pp.40-41.) The
State also filed a Report of Probation Violation in S.C. Docket Nos. 46877 & 46878, alleging
Mr. Gamer violated the terms of his probation by committing new criminal offenses. (R.46877,
pp.122-124; R.46878, pp.90-92.) Mr. Gamer entered a plea of guilty to felony domestic violence
and the district court imposed a unified sentence of eight years, with three years fixed, upon
Mr. Gamer, and retained jurisdiction over him. (R.46879, pp.67-69.) In S.C. Docket Nos. 46877
& 46878, Mr. Gamer admitted to violating the terms of his probation and the district court
revoked Mr. Gamer probation, ordered into execution his originally imposed sentences, and
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retained jurisdiction over him. (R.46877, pp.130; R.46878, pp.92-95.) At the conclusion of his
rider, Mr. Garner was placed on probation.

(R.46877, pp.122-124; R.46878, pp.99-101,

R.46879, pp.80-82.)
In March of 2018, the State filed a Report of Probation Violation, alleging that
Mr. Garner violated his probation by: (1) getting terminated from his employment for selling
drugs to another employee; (2) testing positive for alcohol; (3) associating with a known felon;
and (4) changing residences without permission.

(R.46877, pp.131; R.46878, pp.110-111,

R.46879, pp.93-94.) While the alleged probation violation was pending, Mr. Garner was placed
on work detail. (R.46877, p.136.) Thereafter, the State filed a Report of Probation Violation
Addendum, alleging that Mr. Garner violated the terms of his probation by committing a new
felony offense. (R.46877, pp.144-145; R.46878, pp.131-132, R.46879, pp.106-107.) In S.C.
Docket No. 46880, Mr. Garner was charged with felony escape for walking away from his work
release. (R.46880, pp.12-19.) Mr. Garner entered into a plea agreement with the State wherein
Mr. Garner would plead guilty to felony escape, and the State’s recommendation would be for a
three-year indeterminate sentence, to be served consecutively to all other previously imposed
sentences. (Tr., p.28, Ls.8-25.) Mr. Garner also admitted to violating the terms of his probation
in S.C. Docket Nos. 46877, 46878, and 46879, based upon the charged felony escape, and the
State withdrew the remaining allegations.

(R.46877, pp.166-168; R.46878, pp.153-155,

R.46879, pp.134-135.)
Thereafter, a little over a month after his change of plea hearing, Mr. Garner filed a
motion to withdraw his guilty plea. (R.46880, pp.46-47.) At the hearing on his motion to
withdraw his guilty plea, Mr. Garner testified that he filed his motion to withdraw his guilty plea
because of “lack of counsel.” (Tr., p.40, Ls.8-9.) “I believe John Thomas has actually checked

3

out of my case and he has no will or intent to actually want to help me in any case.” (12/6/18
Tr., p.40, Ls.9-11.) During argument, defense counsel expanded, “One of the reasons that
Mr. Garner wants to withdraw his guilty plea is because he was under the understanding that his
probation officer is willing to recommend a problem-solving court after speaking with him and
the jail . . . he doesn’t want to be wrapped into having to do a prison sentence when he could
possibly do a problem-solving court.” (Tr., p.45, L.21 – p.46, L.1.) Finally, Mr. Garner’s
defense counsel stated that another reason Mr. Garner wanted to withdraw his guilty plea, “is
because he felt like there was a personal conflict between Penny Shaul and himself having
something to do with his child custody that he had and divorce proceedings.” (12/6/18 Tr., p.46,
Ls.3-5.)

The State then clarified that the “prosecutor handling his domestic case was not

Ms. Shaul” but was Ms. Kirkham. (12/6/18 Tr., p.47, Ls.6-10.)
At the conclusion of the hearing on Mr. Garner’s motion to withdraw his guilty plea, the
district court expressed its desire to enter a written order. (Tr., p.47, Ls.21-23.) The district
court then entered an Order on Motion to Withdraw Guilty Plea, holding that it was “difficult for
this Court to see . . . what more the defense counsel was expected to do in this matter.”
(R. 46880, p.51.) The cases then proceeded to a consolidated disposition hearing on the admitted
probation violations and a sentencing hearing on the felony escape. (R.46877, pp.170-173;
R.46878, pp.158-159; R.46879, pp.139-142; R., 46880, pp.53-55.) The district court revoked
probation in S.C. Docket Nos. 46877, 46878, and 46879, ordering into execution the previously
imposed sentences in each case. (R.46877, pp.170-173; R.46878, pp.158-159; R.46879, pp.139142.) For the felony escape, the district court imposed an indeterminate sentence of three years,
to be served consecutively to the previously imposed sentences in S.C. Docket Nos. 46877,
46878, and 46879. (R.46880, pp.53-55.) Mr. Garner filed a Notice of Appeal in each of the four
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cases, which were consolidated for appeal.

(R.46877, pp.176-178; R.46878, pp.163-165;

R.46879, pp.144-146; R., 46880, pp.59-61.)

ISSUES
I.

Did the district court abuse its discretion when it revoked Mr. Gamer's probation in
S.C. Docket Nos. 46877, 46878, and 46879, and executed the previously imposed
sentence in each case?

II.

Did the district court abuse its discretion by imposing a three-year indeterminate
sentence, upon Mr. Gamer's plea of guilty to felony escape, in light of the mitigating
factors present in his case?

ARGUMENT
I.
The District Court Abused Its Discretion When It Revoked Mr. Gamer's Probation In S.C.
Docket Nos. 46877, 46878, And 46879, And Executed The Previously Imposed Sentence In
Each Case
Mr. Gamer asserts that the district court abused its discretion when the court revoked his
probation in S.C. Docket Nos. 46877, 46878, and 46879. The standards of this Court's review
for such claims on appeal are set forth in the Idaho Court of Appeals' Opinion in State v.

Beckett:
Idaho Code § 20-222 prescribes that revocation of probation is within the
discretion of the court and may occur at any time during the probation, if the
probationer violates any of the terms of the probation. In making its decision, the
court examines whether the probation is achieving the goal of rehabilitation and is
consistent with the protection of society. State v. Hass, 114 Idaho 554, 558, 758
P.2d 713, 717 (Ct.App.1988). The court may, after a probation violation has been
proven, order the suspended sentence to be executed or, in the alternative, the
court is authorized under I.C.R. 35 to reduce the sentence. State v. Marks, 116
Idaho 976, 977, 783 P.2d 315, 316 (Ct.App.1989). On review, the appellate court
must determine whether the district court acted within the boundaries of its
discretion, consistent with any legal standards applicable to its specific choices,
and whether the district court reached its decision by an exercise of reason.
State v. Hass, supra.
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122 Idaho 324, 325 (Ct. App. 1992). On review of a revocation order, the appellate court must
determine whether the district court acted within the boundaries of its discretion, consistent with
any legal standards applicable to specific choices, and whether the district court reached its
decision by an exercise of reason. State v. Drennen, 122 Idaho 1019, 1021 (Ct. App. 1992).
Here, the court abused its discretion by failing to exercise reason in failing to impose a retained
jurisdiction upon Mr. Garner.
During the disposition hearing, defense counsel for Mr. Garner argued that the Court
should consider placing Mr. Garner on a rider, “getting him some treatment rather than just a
warehouse situation . . . I don’t think that . . . warehousing [Mr. Garner] in the prison is
necessarily the appropriate matter for this particular defendant.” (Tr., p.16, Ls.3-8.) During the
hearing, Mr. Garner expressed belief that he needs treatment and is willing to do treatment to
address his drug issues. (Tr., p.21, Ls.9-19.) Mr. Garner acknowledged the mistakes he has
made in associating with an ex-girlfriend that has caused him problems and that he has ended
that association. (Tr., p.21, Ls.4-8.) Mr. Garner told the district court that he has finally learned
some healthy habits, such as meditation, to help curb the issues that has led him down his current
path. (Tr., p.22, Ls.11-13.) Mr. Garner then summed it up for the district court: “And I still
want to keep making those steps forward, not being thrown away [to prison].” (Tr., p.23, Ls.520.)
Accordingly, in light of the foregoing, Mr. Garner asserts that the district court erred in
failing to continue him on probation or place him on a rider, upon revoking his probation.
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II.
The District Court Abused Its Discretion By Imposing A Three Year Indeterminate Sentence,
Upon Mr. Gamer's Plea Of Guilty To Felony Escape, In Light Of The Mitigating Factors Present
In His Case
"It is well-established that ' [w ]here a sentence is within statutory limits, an appellant has
the burden of showing a clear abuse of discretion on the part of the court imposing the
sentence."' State v. Pierce, 150 Idaho 1, 5 (2010) (quoting State v. Jackson, 130 Idaho 293, 294
(1997) (alteration in original)).

Here, Mr. Gamer's sentence does not exceed the statutory

maximum. Accordingly, to show that the sentence imposed was unreasonable, Mr. Gamer "must
show that the sentence, in light of the governing criteria, is excessive under any reasonable view
of the facts." State v. Strand, 137 Idaho 457, 460 (2002).
"'Reasonableness' of a sentence implies that a term of confinement should be tailored to
the purpose for which the sentence is imposed." State v. Adamcik, 152 Idaho 445, 483 (2012)
(quoting State v. Stevens, 146 Idaho 139, 148 (2008)).
In examining the reasonableness of a sentence, the Court conducts an independent
review of the entire record available to the trial court at sentencing, focusing on
the objectives of criminal punishment: (1) protection of society; (2) deterrence of
the individual and the public; (3) possibility of rehabilitation; and (4) punishment
or retribution for wrongdoing.
Stevens, 146 Idaho at 148. "A sentence is reasonable if it appears necessary to accomplish the
primary objective of protecting society and to achieve any or all of the related goals of
deterrence, rehabilitation, or retribution." State v. Delling, 152 Idaho 122, 132 (2011).
At the sentencing hearing, defense counsel for Mr. Gamer argued that if the district court
could place Mr. Gamer on a rider, he could get his mental health and controlled substance issues
address. (Tr., p.15, Ls.18-20.) Mr. Gamer's attorney described Mr. Gamer as someone that
cares a lot about the people in his life and is an individual worth saving, rather than warehousing
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m pnson. (Tr., p.17, Ls.7-11.) Mr. Gamer also expressed his need for treatment to address his
drug addiction issues. (Tr., p.21, Ls.9-19.) He acknowledged that he has traditionally associated
with the wrong individuals in the past and is done with those associations. (Tr., p.21, Ls.4-8.)
Finally, Mr. Gamer asserted that he has taken a lot of very positive steps and would like to
continue taking those steps forward. (Tr., p.23, Ls.5-20.)
Accordingly, in light of the foregoing, Mr. Gamer asserts that the district abused its
discretion by imposing an excessive sentence upon him in light of the mitigating factors present
in his case.

CONCLUSION
Mr. Gamer respectfully requests that this Court reduce his sentence as it deems
appropriate and that his case be remanded to the district court for a new probation violation
hearing.
DATED this 4th day ofDecember, 2019.

/s/ Eric D. Fredericksen
ERIC D. FREDERICKSEN
State Appellate Public Defender
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 4th day of December, 2019, I caused a true and correct
copy of the foregoing APPELLANT'S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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